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A
ability to contract see capacity
acceptance see offer/acceptance
advertising puff, 80–81
agency, 12–28
ability/capacity, 12
actual authority, 21–23
agent, 12–27
apparent authority, 24–26
authority, 20–21
customary authority, 24–26
external authority, 11
implied authority, 23–24
incidental authority, 26
management of, 11
ostensible authority, 24–26
principal, 12
specific authority, 24–26

agency creation of, 12–17
agency of necessity, 13–15
estoppel by, 15
express, 12–13
implied, 13
operation of law, 13
power of attorney need for, 13
ratification by, 15–16
undisclosed principal, 17
writing need for, 13

agent duties of, 17–18
accountability, 19
confidentiality, 19
conflict of interest, 19
obedience, 19
performance, 18
personal service, 18
skill level of, 18

agent rights of, 20
indemnity, 20
payment, 20
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rules for, 20
aims in dispute, 253–256

B
bailment, 219–220
definition of, 219
duties of bailee, 219–220

battle of the forms, 77
bill of lading, 227

C
capability of performance, 47
capacity, 37
alcohol/drugs effect of, 39
existence, 37–38
limits to, 38
mental illness due to, 39
minors, 38
organisation capacity of, 40–42
problems with, 41
public policy, 40

certainty of terms, 44–47
agreement to agree, 45
minimum terms, 46–47
precision, 45–47
problems with, 45

choice of law, 1, 2
combining laws, 1
english-welsh law, 1
eu rule on, 2
national law, 1
nation-state, 1

collateral contract, 86, 193, 213
commercial agent, 27–28
compensation for termination, 28
definition of, 27–28
eu rules, 27
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commercial certainty, 3
judicial flexibility, 3
judicial freedom, 3
judicial process, 3
need for, 3

commercial law, 3–4
consumer law and, 3
economic theory, 2
effect on law, 2
market economy and, 2

common law, 4
development, 4
normal/non-normal dispute, 4
objectives, 7, 8
objective/subjective approach, 5
problems, 4
updating, 5

common mistake, 173–176
actionable when, 175
fundamental quality and, 175
major mistake/issues and, 174

company, 32–34
articles of association, 33
authority directors of, 33
directors board of, 33–34
identity, 33–34
legal personality, 31

condition, 108–110, 112–114
commercial certainty need for,

112–114
condition precedent, 106–107
condition subsequent, 107
major requirement, 112–114
significant element, 112–114
specific stated, 113–114
subject to contract, 107
time, 112–114, 125–128

consideration, 48–54
bargain element, 48
changes to payment and, 53–54
executed, 49–50
executory, 49–50
nominal, 51–52
past, 50
promisee to, 52–53
promisor from, 52–53
public policy and, 52–53

value of, 51–52
contract law, 5–9
fairness, 5
in law, 6
parties by the, 6
relationship and, 7–9
transaction and, 7–9

contract requirements for, 35–36
corporation, 34
identity, 34
legal person, 34

D
damages, 4, 264–271
adr, 4
direct/indirect loss, 264–265
general, 265
level of compensation, 264
liquidated damages, 263–264,

273–275
litigation/arbitration, 4
nominal, 265
special, 265
substantial, 265, 267–268

documentary credit, 225–227
documents of title, 227
duress, 181–184
economic impact and, 181, 183–184
person threat to, 181–182
property threat to, 181–182

E
end of contract, 239–252
agreement by, 240–241
bilateral agreement, 240
breach resulting from, 244, 251–252
divisible/severable contracts and, 241
entire obligation clauses and, 240–241
unilateral agreement, 240–241

enquiry see offer/acceptance
equitable remedies, 276–278
injunction, 277–278
rescission, 276
specific performance, 276–277

eu procurement, 61
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exemption clauses, 145–160
approach of law to, 146–147, 149–151
control of, 145
course of dealing and, 154
dealings in the trade and, 153–154
drafting of, 145, 158–159
exclusion of liability, 155–159
fundamental breach and, 156
inclusion of, 151–155
interpretation of, 155–157
limitation of liability, 155, 160
methods of, 149–150
notices in, 153
standard documents in, 165–166,

169–171
statute under, 147–149
tickets in, 151–152

F
frustration of contract, 246–252
death/disablement, 247
effects of, 250–252
impossibility of performance, 246
other event, 248–249
sole purpose, 248
subject matter destruction of, 248
supervening illegality, 247

G
goods, 121–124
definition of, 122
existing, 122–124
future, 122–124
specific, 122–124
unascertained, 122–124

I
illegality, 189–203
collateral contracts and, 193
crimes/fraud and, 191, 193–194
permits and, 193
principles, 189–191
professional rules and, 192
public policy and, 189–190

regulation of commercial behaviour
and, 191

social values and, 189–190
trading licences and, 192

illegal performance, 191, 194–196
illegal provision, 196–197
bargaining power, 201–202
business sales, 201–202
collaborative contracts, 193
economic policy and, 189
employer/employee, 197–200
restraint of competition, 196–197
restraint of trade, 196–197
rights deserving protection, 197–200
sole rights, 201
tied distribution, 202–203

information, 80–81
innominate term, 108, 110–112,

114–116
development of, 108–112
major breach of, 114–116
minor breach of, 114–116
remedies for, 114–116

intention to contract, 42–44
commercial, 44
examples of, 43
law presumption of, 42
non-commercial, 42–43

intent letter of see preliminary agreement
intermediate term see innominate term
interpretation of contract, 93–99
contra proferentem, 99
full terms, 93–94
grammar, 97
intent presumption of, 93–94
language, 96–99
language analysis of, 96
model conditions in, 98
objective approach to, 96–97
presumed to be read, 94
presumed to be understood, 94
principles of, 94–96
process of, 94–96
rules of, 94–96
special conditions in, 99
words meanings of, 97–100
written contract in, 93–94
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invitation to bid/treat see
offer/acceptance

L
legality of purpose, 48
illegal element, 48
illegal performance, 48
illegal purpose, 48

letter of credit, 225–227

M
misrepresentation, 86–91
actionable requirements for, 87
defences for, 87–89
exemption clauses and, 91
fraudulent, 87
innocent, 87
level of damages for, 90
negligent, 87
remedies for, 90–91
rescission, 90

mistake, 173–181
mutual mistake, 174, 176–177
prevents agreement, 177
quality and, 177

O
offer/acceptance, 55–74
acceptance, 60–70
battle of the forms, 77
communication rules, 71–72
conditions and, 57–66
counter-offer, 71, 73–74
enquiry, 58
information and, 63–66
invitation to treat, 57–63
lapse of offer, 70, 72
objective view of, 56–57
offer, 55, 63–66
rejection of offer, 70
revocation of offer, 67–68
rules of, 57–63
silence, 76
standing offer, 75

time, 73
offers/invitations
advertisements in, 60
notices in, 60
rewards of, 60
shops in, 59
vending machines on, 61
websites on, 60

ownership, 118, 129–133
property in, 118
title to, 118

P
partnership, 30–32
authority, 31–32
business/profit, 30
identity/personality, 31
management, 31–32
partnership agreement need for, 31

performance, 239–240
preliminary agreement, 229, 237–238
bridging agreement, 229–230
definitions of, 230
expectation of contract, 234–235
intent letter of, 229–234
quantum meruit and, 234–236
restitution law of, 234–236
time constraints and, 231
uses of, 230–231, 234

price, 118, 124–125
fixed, 118
methods of deciding, 118
methods of payment, 125
quantity by, 118
rates by, 118
reasonable, 118
sample by, 118
weight by, 118

private person, 29–30
privity, 205–217
advantages of, 207
agency and, 207, 209–210
assignment and, 207
capacity and, 211
collateral contracts and, 213
commercial implications of, 206–207
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compensation/protection claims and,
208

contract chain and, 206
damage, 214–215
economic loss, 215
insurance and, 211–212
joint contracts and, 207
land law and, 210–211
limits to scope, 217
negligence and, 214–216
principles of, 205–206
problems of, 207
provisions, 216
rtpa, 216–217
statutory agency and, 210
subrogation and, 211

Q
quality, 133–141
compliance, 136
description, 134–137
fitness for purpose of, 141–143
implied conditions of, 133–141
satisfactory quality, 137–141

R
remedies, 253–278
counter-claim and, 253–254
dispute aims in, 254–256
dispute and, 253–256
enforcement of, 253–254
right to, 253

remedies self-help, 256–259
clauses, 259–263
effectiveness, 259–263
lien/right of stoppage, 258–259
purpose of, 259–263
rejection/refusal to pay, 256–257
retention of title, 259–263
termination, 256–258
vesting, 259–260

representations, 80, 82–86
collateral contract use of, 86
expert knowledge, 83
knowledge, 83

principles, 85
private person, 84
professional knowledge, 84

S
sale contract of, 117–144
bailment distinguished from, 119
barter distinguished from, 119
building contracts distinguished from,

120–121
deed distinguished from, 118
exchange distinguished from, 119
gift distinguished from, 118
hire purchase distinguished from,

119
lease/hire distinguished from, 119
services contracts distinguished from,

120
security, 221–222
bond, 223–225
charge, 221–222
guarantee, 223–225
letter of comfort, 227–228
parent company guarantee, 228
personal, 222–223
real, 221–222
surety, 222–223

sole trader, 30

T
terms, 80–85
express terms, 80–81
importance of, 83
intention presumed, 83
oral terms, 82–85
written terms, 80–81

terms implied, 101–112
business efficacy test, 103–104
court implied by the, 103
custom implied by, 102–103
express terms, 101, 106
implied terms, 101–105
law implied by, 103–106
officious bystander test, 104
public policy and, 105
statute implied by, 106
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time, 125–128
building contracts in, 128
condition, 126–127
of essence, 126–127
estimated, 125–126, 128
non-trading contracts in, 128
procedure for managing, 126
reasonable, 125–126, 128

U
ucta and exemption clauses, 145–146,

161–162, 167
compensation and, 164–169
consumer contracts and, 163–164
monopoly/adhesion contracts and,

164–166
negligence definition in, 162
personal injury and, 163–164
reasonableness and, 161–163, 167

undue influence, 184–187
illegitimate pressure, 184

personal influence and, 186–188
personal relationships and, 186–188
professional advice and, 185
special relationships and, 186–188

unilateral mistake, 174, 178–191
fraudulent, 178
identity and, 179–181
innocent, 178
negligent, 178
objective approach, 179–181
subjective approach, 179–181

V
variation, 245

W
waiver, 245
warranty, 108, 114
definition of, 114
minor element, 114

words, 79–80


